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gqaTs &t i@ / Date of hearing: 17.06.2021
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ART /ORDER

AETdR fHg, 39esT & garT /
PER MAHAVIR SINGH, VP:

These appeals filed the Revenue are arising out of the orders
of Commissioner of Income Tax (Appeals)-17, Mumbai [in short
CIT(A)], in Appeal Nos. CIT(A)-17/IT-566/10538/16-17, CIT(A) -
17/1T-409/10534/16-17 vide even date 19.07.2019. The
Assessments were framed by the Dy. Commissioner of Income Tax,
Circle 10(3)(2), Mumbai (in short ‘DCIT/ AO’) for the A.Ys. 2009-10 &
2013-14 vide order dated 16.03.2016 & 18.03.2016 under section
143(3)(ii)) read with section 147 of the Income Tax Act, 1961

(hereinafter ‘the Act’).
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2.  The only common issue in these two appeals of Revenue is
against the order of CIT(A) restricting the disallowance of addition
made on account of bogus purchases by estimating the profit rate of
12.5%. The issue is common in both the years and facts are
identical, hence, we will take the facts and grounds from
Assessment Year 2009-10 and will decide the issue. For this,

Revenue has raised the following two grounds: -

“. On the facts and circumstances of the case and in law,
the Ld. CIT(A) has erred in restricting the disallowance made on
account of bogus purchase for ¥7,02,290/~- by the Assessing
Officer, at %5,48,665/- being 12.5% of bogus purchases.

2. On the facts and circumstances of the case and in law,
whether the Ld. CIT(A) is correct in not following the ratio of the
decision of the Apex Court on the issue of bogus purchases in
the case of N.K. Proteins Ltd. Vs. DCIT (2017) 84 taxmann.com
195 (SC), dated 16.01.2017 wherein it has been held that the
addition on the basis of undisclosed income could not be
restricted to certain percentage when entire transaction was

found bogus.”

3. We have heard learned DR and gone through the facts and
circumstances of the case. We noted from the assessment order
that assessee has obtained bogus bills from one Daksh Diamond
(Proprietor — Ritesh S. Siroya) from whom the bogus bills to the
extent of 343,89,320/- was obtained. The Assessing Officer
estimated the profit rate at 16% and thereby estimated the addition
at ¥7,02,290/- by observing as under:-
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“The assessee company has been showing varying Gross
Profit9s) for the preceding two years and post two years ranging
from 12% to 16%. A comparison of the Gross Profit(s), of similar
business have also been analyzed and it is decided to adopt
16% as the Gross Profit in respect of the above transaction
which works to ¥7,02,290/- which is 16% of ¥43,89,320/-; the

amount shown as ‘purchases’.

The income of the assessee company is computed accordingly
by addition the amount of ¥7,02,290/- as concealed income to
the income determined under Section 143(3) of the Income Tax
Act, 1961 30.08.2011 at ¥3,66,20,300/-.”

4.  Aggrieved, assessee preferred the appeal before CIT(A), who
restricted the profit rate at 12.5% by observing in Para 4.4 as

under:-

44 In view of the above discussion it is seen that the
assessee is unable to substantiate its purchases from the
claimed suppliers who has already been established as hawala
dealers by the Investigation wing of the Income Tax Department.
The suppliers were neither produced during the assessment
proceedings nor during appellate proceedings when opportunity
was so provided. Hence, the book value shown by the
assessee company cannot be relied and deserves to be
rejected. Here the purchases has not been questioned it is the
amount of reasonable profit out of such purchases that needs to
be estimated. Various courts have held that in case of
accommodation entry taken from suspicious dealers the
appellant gets extra benefit in terms of VAT taxes, transportation

etc. Thus, the estimated disallowance made by the AO is legally
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tenable. The AO after considering the gross profit for the
preceding two years and post two years ranging from 12% to
16% has adopted 16% as the GP in case of the above
mentioned transaction. However, in identical situation the AO
has disallowed 12.5% of the purchases for AY 2010-11, hence
for this A.Y 2009-10 also the AO is directed to disallow 12.5% of
the alleged purchases (12.5% of 43,89,320/-) i.e. Rs.5,48,665/-.

The ground of appeal on this issue is partly allowed.”

5.  After hearing the learned Sr. DR, we noted that there is no
infirmity in the order of CIT(A), the assessee has substantial proof
by producing bills and vouchers of sales and purchases that
payment is made by account payee cheque and also stock tally.
The only deficiency was transportation receipts were not there and
assessee could not produce the party. For this, CIT(A) has rightly

restricted the profit rate and we confirm the same.

6. Similar are the facts and circumstances in Assessment Year
2013-14 in ITA No. 6259/Mum/2019, hence, following the same in

this year also, we dismiss the appeal of Revenue.

1. In the result, both the appeals of Revenue are dismissed.

Order pronounced in the open court on 31.08.2021.

Sd/- Sd/-
(TH. STITOIT / M. BALAGANESH) (FETAR f88 /MAHAVIR SINGH)
(JT@T TEET / ACCOUNTANT MEMBER) (39TETET / VICE PRESIDENT)

&g, Tt/ Mumbai, Dated: 31.08.2021.
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